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probe three elements of the New Federalism: its understanding of the scope of national power; its concept of sovereignty; and its vision of the states as safeguards against the federal government. Part V contains some brief closing thoughts about the Washington letter and the New Federalism.
In general, the Washington letter supports the arguments of historians who have attributed a more nationalist spirit to the Framers than that contemplated by the New Federalists.9 To the extent that their goal is to keep faith with the spirit of the Framers, the New Federalists seem to have struck a somewhat dissonant chord. If the burden of proof is on the New Federalists to justify a change in current law, they have failed to carry that burden.to
It is important to bear in mind the limited extent of the current dispute over federalism. The Constitution undeniably contemplates the existence of the states as important elements of the structure of government. The federal government clearly was the recipient of enumerated powers, and any remaining powers of government were reserved to the states. But the question is how to construe that reservation to the states.
We might analogize the reserved powers of the state to the share of a residuary legatee in a will. On the one hand, the Framers may have thought it critically important that the states retain substantial regulatory autonomy. If so, courts have reason to construe the specific bequests so as to maintain a substantial residue. That is the New Federalist view. Or perhaps the states were more like a charity chosen for tax purposes to inherit the residue of the estate -here, that being whatever powers happened to be left over or whatever authority Congress chose not to exercise. Although the Framers may have expected the residuary bequest to be large, maintaining its size may not have been an important goal of their constitutional testament. If so, it should play little role in construing the specific bequests. In approaching this question, it is helpful to understand the overall "estate plan," which in this case is clarified to some degree by the Washington letter, as well as the place of the residuary legatees in the testator's affections. 9 . See infra text accompanying notes 64-69.
10. I wish to emphasize that this essay is critical rather than synthetic. That is, it sets forth counterarguments to the arguments made by the New Federalists and attempts to show that their arguments are unpersuasive. But even assuming that the essay successfully makes its case, that does not establish that the conclusions drawn by the New Federalists are incorrect, only that they are poorly supported.
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II. THE NEW FEDERALISM

A. The Origins of the New Federalism
The New Federalism did not emerge full-grown in the 1994 Term. Instead, it was an outgrowth of conservative jurists' and scholars' continuing concern over federal invasions of state prerogatives.
This concern surfaced dramatically two decades before Lopez in National League of Cities v. Usery,ll which, like Lopez, was authored by Chief Justice Rehnquist. With Justice Blackmun providing the somewhat unenthusiastic fifth vote, Justice Rehnquist held that applying the federal minimum wage to certain state employees unconstitutionally invaded the "attributes of sovereignty attaching to every state government." 12 In Hodel v. Virginia Surface Mining & Reclamation Assn., 1 3 the Court articulated a three-part test based on League of Cities, which it then applied to uphold federal regulation of strip mining. According to Hodel, to be struck down for exceeding congressional power, a statute must regulate the "States as States," it must "address matters that are indisputably 'attribute[s] of state sovereignty,' " and it must directly impair" 'integral operations in areas of traditional governmental functions.' " 14 Note the emergence of two themes of the New Federalism: reverence toward state sovereignty and protectiveness toward traditional state functions.1s
The Hodel test, in practice, proved fatal to state claims of immunity. Following Hodel, the Court unanimously held that federal regulation of state-owned railroads "does not impair a state's ability to function as a state." 1 6 Then, the Court narrowly upheld a federal statute requiring state utility commissions to consider certain methods of energy conservationP Finally, a closely divided Court upheld the application to state park employees of a federal ban on compulsory retirement.1s
11. 426 u.s. 833 {1976).
12. 426 U.S. at 845.
13. 452 u.s. 264 {1981).
14. 452 U.S. at 287-88 (citations omitted). 15. In a concurring opinion, Justice Rehnquist suggested -ominously, in retrospectthat the Court should give more serious consideration to whether congressional regulation, even of private parties, falls within the Commerce Clause. 452 U.S. at 310.
16 19 which overruled League of Cities. The thrust of the Garcia opinion is that the Constitution indeed does presume the existence of independently functioning state governments but that the primary safeguard against federal interference is structural. 2 
o
Justice O'Connor's dissent in Garcia broached a theme that was to figure heavily in later New Federalist opinions. She argued that the Framers viewed the commerce power as "important but limited, and expected that it would be used primarily if not exclusively to remove interstate tariffs and to regulate maritime affairs and largescale mercantile enterprise. " 21 To protect the basic federal scheme in an era when interstate commerce has mushroomed, Justice O'Connor suggested, the Court needed to defend at least the internal operations of the state government from federal regulation.
Commentators generally assumed, as Justice O'Connor had, the validity of the general expansion of federal legislative power. The problem was to protect the independent policymaking role of the states in a world in which the threat of federal preemption was, by common agreement, virtually omnipresent. 22 Among other possibilities, the Guarantee Clause was invoked as a basis for this process-based protection for states' rights. 23 Despite League of Cities and the Garcia dissent, states' rights had not been a particularly prominent part of conservative jurisprudence. No less a conservative than Robert Bork had represented the federal government in League of Cities. 24 It was only in the early 1990s that the conservative Justices returned to the task of reinvigorating federalism. The opening salvo was Justice O'Connor's opinion for the Court in Gregory v. Ashcroft. 3 6 The issue in Gregory was whether the ADEA 37 applied to certain state judges. Justice O'Connor took advantage of the occasion to delve into the theory of federalism. 3 8 The principal benefit of the "constitutionally mandated balance of power" 39 between the two levels of government is that it prevents government abuse and protects individual liberty:
If this "double security" is to be effective, there must be a proper balance between the States and the Federal Government. These twin powers will act as mutual restraints only if both are credible. In the tension between federal and state power lies the promise of liberty.
The Federal Government holds a decided advantage in this delicate balance: the Supremacy Clause. As long as it is acting within the powers granted it under the Constitution, Congress may impose its will on the States. Congress may legislate in areas traditionally regulated by the States. This is an extraordinary power in a federalist system. 40 Although Gregory was purportedly only a statutory interpretation case, 41 38. Describing the states and the federal government as "joint sovereigns," she argued that this structure "assures a decentralized government that will be more sensitive to the diverse needs of a heterogenous society; it increases opportunity for citizen involvement in democratic processes; it allows for more innovation and experimentation in government; and it makes government more responsive by putting the States in competition for a mobile citizenry." 501 U.S. at 458 (citing McConnell, supra note 34, at 1493-500, and Merritt, supra note 22, at 3-10).
39. 501 U.S. at 458 (citations omitted). 40. 501 U.S. at 459-60 (citation omitted). Note Justice O'Connor's obvious discomfort with the Supremacy Clause, which she apparently considers somewhat at odds with her idea of a normal federalist system. 41. Based on this vision of federalism, the Court held that it would construe a federal statute to regulate the qualifications of state officials only if it was unambiguously required by a plain statement to that effect-a statement that was lacking in Gregory. See 501 U.S. at 470.
42. 505 u.s. 144 (1992) .
43. At issue was whether Congress could force states to establish programs for disposing of low-level radioactive waste, at penalty of "taking title" to the waste if they failed to enact [Vol. 94:615 such less substantial interests as racial equality and freedom of speech, both of which can be impaired on the basis of a sufficiently compelling government interest.
B. The New Federalism Comes of Age
In 1995, the New Federalism broke out of the limited area of state immunity. Each of the recent opinions -the Term Limits dissent and the majority and concurring opinions in Lopez-elaborates on different aspects of the New Federalism and deserves individual attention.
Chief Justice Rehnquist's opinion for the Court in Lopez is predominantly doctrinal. At the outset, however, Chief Justice Rehnquist does advert to "first principles." Relying on Madison's characterization of federal powers as "few and defined" while state powers are "numerous and indefinite," Justice Rehnquist then quoted from Gregory about the role of this division of powers in preserving liberty. 44 Admittedly, he added, the scope of federal power had greatly increased in the post-New Deal era, partly because of the "great changes" in the economy and partly because of a desire to eliminate what were considered artificial restraints on federal power. 45 Having analyzed the post-New Deal case law, however, Justice Rehnquist concluded that the school gun law at issue in Lopez 46 did not fall squarely within the previously recognized scope of congressional power. He declined to expand that scope any further.
The concurring opinions have more theoretical substance. Justice Kennedy, joined by Justice O'Connor, reiterated the Gregory vision of federalism as a protection for individual liberty. 47 The statute before the Court, he concluded, "upsets the federal balance to a degree that renders it an unconstitutional assertion of the commerce power." 48 The ringing initial words of the Constitution -"We the People of the United States" -convey something of the same idea. (In the Constitution, after all, "the United States" is consistently a plural noun.") The Preamble that the Philadelphia Convention approved before sending the Constitution to the Committee of Style is even clearer. It began: "We the people of the States of New-Hampshire, Massachusetts, Rhode-Island and Providence Plantations, Connecticut, New-York, New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, North-Carolina, South-Carolina, and Georgia .... " Scholars have suggested that the Committee of Style adopted the current language because it was not clear that all the States would actually ratify the Constitution.s9
In short, Justice Thomas said, the concept of popular sovereignty underlying the Constitution "tracks" rather than erases state lines.6o He found it senseless to interpret the Tenth Amendment as reserving powers to the "undifferentiated people of the Nation as a whole, because the Constitution does not contemplate that those 54 people will either exercise power or delegate it. The Constitution simply does not recognize any mechanism for action by the undifferentiated people of the Nation."61 Justice Kennedy, who had provided the crucial fifth vote in Lopez, refused to go along with Justice Thomas's view of state sovereignty in Term Limits. In his view, the heart of the legitimacy of the federal government is "that it owes its existence to the act of the whole people who created it." 62 Although the Framers, in his view, were "solicitous of the prerogatives of the States," the states could not be allowed to interfere with the exercise of federal powers or with "the most basic relation between the National Government and its citizens, the selection of legislative representatives." 63
To summarize, the New Federalism has three major premises. The first tenet is that the states retain crucial aspects of sovereignty. Sovereignty is a concept we usually identify with independent nations.64 To attribute sovereignty to the states is in some degree to assign them some aspect, if only residual, of nationhood. In the strongest version, that espoused by Raoul Berger and the four Term Limits dissenters, the sovereignty of the states is actually primary. The states came before the federal government, and they remain more fundamental to the constitutional scheme than the federal government, which is a creature of the separate peoples of the individual states. A weaker version of this premise is that state sovereignty coexists with federal sovereignty.
The second tenet derives from the recognition that, under the Supremacy Clause, federal power prevails where federal and state power overlap. Hence, if the states are to have some form of sovereignty, they must have some sphere of exclusive power or, at the very least, a sphere that the federal government can only enter under special circumstances. In the older version of the New Federalism -from League of Cities through Gregory -that separate 61. 115 s. Ct. at urn. 63. 115 S. Ct. at 1873. As this disagreement between Justice Kennedy and the other members of the conservative wing of the Court indicates, the New Federalism is not a monolith. Interestingly enough, Justice Kennedy's arguments are very similar in structure to John Marshall's arguments about the Commerce Clause. Felix Frankfurter wrote that "Marshall's use of the commerce clause greatly furthered the idea that though we are a federation of states we are also a nation, and gave momentum to the doctrine that state authority must be subject to such limitations the Court finds it necessary to apply for the protection of the national community." FELIX FRANKFURTER, THE CoMMERCE CLAUSE UNDER MARsHALL, TANEY AND WHITE 18-19 (1937).
64. See Rapaczynski, supra note 22, at 349-50 (explaining that the least problematic example of sovereignty is an independent nation; the use of the concept of sovereignty in federalism discussions derives from this paradigm case).
sphere was the internal operation of the state government. The various majority Justices in Lopez made different efforts to redefine the state sphere. Chief Justice Rehnquist essentially defined it by exclusion and claimed that the state sphere consisted of all areas that are not assigned to the federal government. In tum, he defined federal competence to cover three broad categories: regulation of the channels of interstate commerce; protection of interstate instrumentalities even from intrastate interference; and control of economic activities "having a substantial relation to interstate commerce."65 Justices Kennedy and O'Connor defined the sphere of presumptive state autonomy as consisting of noncommercial activities traditionally regulated by the states. 66 Taking the broadest view of state sovereignty, Justice Thomas set aside regulation of manufacturing and agriculture for the states along with jurisdiction over all activities other than the interstate sale and shipment of goods.
Finally, the New Federalism holds that the states are not merely a structural feature of our governmental system but an important affirmative good in need of protection. For the New Federalists, the states are not simply a fact of life in our democracy. Rather, in the suggestive words of Robert Nagel, federalism is a fundamental value. 67 In particular, in order to safeguard individual liberty, the Court must maintain the balance of power between the states and the federal government,6s
TII. THE WASHINGTON LETTER AND THE DEBATE OVER CONSTITUTIONAL METHODOLOGY
The New Federalists claim their ideas represent the first principles of federalism, and so it is natural to investigate the understanding of the Framers on this point. This historical inquiry is, as we will see, a matter of some difficulty.
A. The Washington Letter
Before we begin to ponder its legal significance, a close look at the letter itself is in order. With a few minor exceptions, the Constitution we have today is the draft produced by the Committee on Style. Along with the penultimate draft of the Constitution, the 65 Committee was also charged with producing a cover letter. The Committee was small but distinguished: it consisted of Madison, Hamilton, Gouverneur Morris, Rufus King, and the Chair, William Samuel Johnson. Thus, if nothing else, the cover letter represented an effort by some of the Convention's most distinguished members to explain the nature of the final product. Indeed, because the letter was approved unanimously, paragraph by paragraph, and so far as we are aware, without debate, we must assume it reflects the views of the delegates generally about the nature of their work, at a time very close to the end of the process. 6 9 It was, in short, a consensus document, signed by George Washington as President of the Convention "by unanimous Order of the Convention." Apart from some obligatory flourishes at the beginning and end of the letter, it consists of four significant paragraphs. The first of these substantive paragraphs 70 begins with a remark on the need to empower the federal government: "The friends of our country have long seen and desired, that the power of making war, peace, and treaties, that of levying money and regulating commerce, and the correspondent executive and judicial authorities should be fully and effectually vested in the general government of the Union." 71 Because of the "impropriety" of entrusting "such extensive trust to one body of men," the letter continues, necessity demanded a "different organization" -presumably meaning the separation of powers.
The next paragraph addresses the status of the states. "It is obviously impracticable in the federal government of these states, to secure all rights of independent sovereignty to each, and yet provide for the interest and safety of all: Individuals entering into society, must give up a share of liberty to preserve the rest." 72 The "magnitude of the sacrifice," we are told, depends on the circumstances; the line between surrendered and reserved rights is always difficult to draw with precision, and the difficulty was increased here by the diverse situations of the various states.
The next two paragraphs stress the imperative of a strong government and the need for compromise in attaining that end. "In all our deliberations," the delegates informed their fellow citizens, "we [Vol. 94:615 kept steadily in our view, that which appears to us the greatest interest of every true American, the consolidation of our Union, in which is involved our prosperity, felicity, safety, perhaps our national existence." 73 As a result, the states were willing to give way at the Convention on points of "inferior magnitude," in a spirit of magnanimity and compromise. Although they recognized that no one was likely to like all aspects of the final product, the delegates hoped to have minimized objections to the extent possible, and it was their "most ardent wish" that the Constitution would "promote the lasting welfare of that country so dear to us all, and secure her freedom and happiness."74 With that, in less than two printed pages, the Washington letter is over, except for a flowery signature line dubbing the delegates the "most obedient and humble servants" of the addressee, "His Excellency the President of Congress." The letter was duly transmitted to Congress and then by Congress to the state legislatures, along with the text of the Constitution.
B. The Interpretation Wars
After its transmission to the states, the Washington letter seemingly vanished from the annals of history. The reasons for resurrecting it stem from recent debates over legal interpretation.
One battleground has involved statutory interpretation. In recent decades, statutory interpretation usually has involved an eclectic mix of reliance on text, statutory purpose, public policy, and legislative history. 75 In the 1980s, formalists mounted a challenge to this conventional approach in favor of a much more restrictive method of interpretation. 76 As Bill Eskridge explains, "[f]ormalism posits that judicial interpreters can and should be tightly constrained by the objectively determinable meaning of a statute; if unelected judges exercise much discretion in these cases, democratic governance is threatened." 77 Judge Easterbrook states: "Laws are designed to bind, to perpetuate a solution devised by the enacting legislature, and do not change unless the legislature affirm- atively enacts something new .... Law does not change in meaning as the political culture changes."78 According to formalists, legislative history should be consulted only under very limited circumstances. It is normally irrelevant because "the law" consists of the statute Congress passed, not the ideas in the minds of the legislators. 7 9 Furthermore, authorizing the use of legislative history simply empowers judges to enact their own policy choices at the expense of the statutory languageso and allows individual legislators to make law without obtaining the full support of their colleagues. 81 Additionally, formalists maintain, the ideas of legislative purpose and legislative intent are incoherent. A legislature is a collective body, whose members are often in disagreement and have no cogent set of preferences. Legislation is often a compromise between opposing interests whose only purpose is to strike a deal. "Legislation is compromise. Compromises have no spirit; they just are."82 Hence, when the legislature has failed to speak clearly on an issue, it is useless for a court to try to fill the gap by consulting the "spirit" of the statute.
The conservative critique of legislative intent raises obvious questions about the appropriate role of original intent in constitutional cases as well. Space does not permit a full discussion of the ongoing debate about originalism, but a review of some of its highlights will be useful in assessing the significance of the Washington letter.
Evidence of original intent has always played a role in constitutional adjudication. In the 1980s, conservative scholars argued that original intent should be the key factor in interpretation. This view was widely publicized as a result of speeches by then-Attorney General Edwin Meeses3 and then received even greater attention as a result of the Bork confirmation hearings. 84 
46-56 (1987).
[Vol. 94:615 in Term Limits and Lopez illustrate, Justice Thomas seems to be the most aggressive practitioner of originalism on the Court. ss There are two basic normative arguments for originalism: first, that it is the only way to reconcile judicial review with majority rule and, second, that intent is the basis for interpreting all legal documents, of which the Constitution is only one. The first argument was nicely put by former Attorney General Meese:
The Constitution represents the consent of the governed to the structures and powers of the government. The Constitution is the fundamental will of the people; that is the reason the Constitution is the fundamental law. To allow the courts to govern simply by what it views at the time as fair and decent, is a scheme of government no longer popular; the idea of democracy has suffered.s6
As John Hart Ely has explained, originalism also coheres with an idea about legal interpretation that has wide currency in our legal culture: it "fits our usual conceptions of what law is and the way it works." 87 In construing a statute, Ely says, "a court obviously will limit itself to a determination of the purposes and prohibitions expressed by or implicit in its language."BB We "might even consider a call to the lunacy commission" if a judge goes beyond the language of the statute "to enforce, in the name of the statute in question supra note 24, at 300. In response to this argument, critics of originalism have questioned whether majoritarianism should be considered our exclusive fundamental norm; whether the adoption of the Constitution itself met the requirements of that norm as we currently understand it; and whether in fact the judicial branch should be considered less democratic than the legislature as a source of evolving social norms. For a survey of these arguments, see DANIEL A. FARBER this argument goes, originalism is simply the normal mode of interpreting all legal documents.
At this point, conservative theorists may appear to be on a collision course with themselves. We saw earlier that conservative theorists have launched a vigorous attack on the use of legislative history in statutory interpretation. How is this compatible with their attachment to originalism in constitutional law? The problem is particularly acute because of their "one size fits all" argument that originalism is the only legitimate method of legal interpretation for statutes, constitutions, and private legal instruments.
Resolving this problem requires a closer look at how conservative theorists define the proper role of intent in both the statutory and constitutional contexts. In the constitutional context, Charles Fried cautions that judges should not consider "intent" a fact about the mental state of each drafter, as if the text itself were a kind of second-best, and we really would "prefer to take the top off the heads of authors and framers -like soft-boiled eggs -to look inside for the truest account of their brain states at the moment that the texts were created."9 1 Indeed, as Judge Easterbrook has pointed out, such an exercise would be doomed to failure because of the multiple authorship of public documents: "Peer inside the heads of legislators and you find a hodgepodge."92
Rather than the soft-boiled-egg approach eschewed by Fried and Easterbrook, the more defensible originalist approach to meaning is to formulate it as being objective. As Judge Easterbrook puts it, to determine the meaning of the words used in the text, we must consult its context: "The goals, purposes, concerns, of the authors illuminate things. Intent then informs a reading of the text, tells us its meaning."9 3 More specifically, that meaning is objective, based on the understanding of the text by a reasonable reader of the time who was familiar with the context.94
On this view, then, originalism is not intended to discover the personal views of the drafters of the Constitution or the preferences and expectations of the ratifiers. Instead, it is intended to reveal the objective understanding of the text by a reasonable person of the time. That reasonable person, in addition to other contextual knowledge, is also assumed to be aware of the "goals, purposes, and concerns of the authors" to the extent that such information was publicly available. 95 Interpretation of statutes is directed at ascertaining the same kind of objective meaning, thus eliminating the disparity between constitutional originalism and statutory formalism. 96 The remainder of this essay attempts to apply this methodology to the New Federalism, using the Washington letter as a fulcrum. There are two reasons for this choice of methodology. First, it is the most coherent and defensible statement of the favored conservative approach to interpretation. It seems appropriate to apply this interpretative approach to the predominant conservative theory of federalism. Second, even for nonoriginalists, the original understanding has some bite. The nonoriginalist also may want to consult other historical materials for whatever light they shed on our traditions and aspirations as a society, but those tied most directly to the historic meaning of the text have a special claim to our attention.
C. The Washington Letter and Conservative Theories of Interpretation
This formulation of originalism has the drawback of intensifying some of the practical problems of implementing an originalist program of interpretation. As no lesser light than Justice Scalia has told us:
[I]t is often exceedingly difficult to plumb the original understanding of an ancient text. Properly done, the task requires the consideration of an enormous mass of material -in the case of the Constitution and its Amendments, for example, to mention only one element, the records of the ratifying debates in all the states. Even beyond that, it requires an evaluation of the reliability of that material . Given this mass of material, one faces an unavoidable temptation to "look over a crowd and pick out your friends."98 As Judge Easterbrook has said about the quest to locate clues about meaning in legislative history:
A Sherlock Holmes could work through the clues, and those most reliable, and draw unerring inferences. Alas, none of us is a worthy successor to Holmes . . . . We hear in the debates what we prefer to hear -and our preferences differ widely. Even when all of us hear the same thing, a search for these clues consumes resources but doesnot yield rewards comparable to the effort invested.99
Hence, Judge Easterbrook says, judges must eschew an excessively nuanced approach in order to avoid unacceptable process and error costs.1oo
The unreliability of some of the basic source materials further complicates the originalist task. There have been recurring charges that Madison later altered his notes, perhaps to reflect his own changing constitutional views. After a careful investigation, based on such matters as the watermarks on Madison's paper, historian James Hutson has concluded that any alterations were not signi:ficant.l01 But Hutson points out that Madison gave only a highly abbreviated account of the debates, probably reporting less than onetenth of what was said.102
Hutson points out even more severe problems with other parts of the documentary record. He concludes that the records of the ratification debates are too corrupt to be relied upon. For example, the Pennsylvania and Maryland debates were recorded by ardent Federalist Thomas Lloyd, who was paid by the Federalists to delete all of the Antifederalists' speeches. He reported only selected Fed-98. See Conroy v. Aniskoff, 113 S. Ct. 1562, 1567 {1993) (Scalia, J., concurring in the judgment). Similarly, Felix Frankfurter warned about the dangers of trying to glean "trends in American constitutional history" from judicial opinions coupled with other historical evidence. Also, the risk of ripping a textual comment from its historical context and reading in a more lasting significance is great. See FRANKFURTER, supra note 63, at 9 ("We must be on our guard against over-sophistication, and not find luminous, deeply conceived, rational processes where there is only tentative, groping, obscure empiricism, or the instinctive and only half conscious response of habituation to a concrete controversy.").
99. Easterbrook, supra note 76, at 61 {footnotes omitted 102. Madison averaged about 2700 words per session in June, which is only about seven percent of the probable number of words spoken in each five-hour session. See id. at 34. The notes also seem to give particular attention to Madison's own remarks, a tendency that is understandable but which biases our knowledge of the debates. It also would not be surprising if he sometimes failed to resist the temptation to improve upon the oral version of his remarks when compiling the final written version. See id. at 35.
[Vol. 94:615 eralist speeches and even those seem to have been significantly revised. 103 We do possess voluminous printed matter from the ratification period, including most notably the Federalist Papers.104 These documents do not necessarily reflect the reasonable understanding of the text at the time it was written. The problems resemble those that formalists have described as affecting legislative debates: "The goal of each legislator is to create an expression, or at least an impression, of the legislative intent on any points of interest to him or her."tos Thus, as in evaluating other narratives, the "stories" told by the Framers about the meaning of the Constitution must be evaluated for their typicality and accuracy, for these characteristics reflect the meaning that a reasonable reader would have placed on the document. 1 06 A formalist, originalist approach to statutory interpretation requires no less. Yet this task is one that, as Judge Easterbrook and Justice Scalia point out, judges can expect to perform only with difficulty and considerable risk of error.
In many respects, the Washington letter is unique in its relative immunity from these difficulties. First, and most obviously, it is free from the problems of reliability that plague the records of the debates of the Philadelphia and ratification conventions. It is an official written document -indeed, the only explanation ever issued in any official form prior to ratification regarding the meaning of the Constitution. What it says may or may not be significant, but, at least, we need entertain no doubt about its actual content. This in itself makes the Washington letter far more useful than the ratification debates and, to a lesser degree, than Madison's notes.
Second, the letter is less prone to disputes about typicality than other ratification-related documents. Hamilton and Madison, the primary authors of the Federalist Papers, were members of the small committee that drafted the letter, so we can be confident that it reflects their views. But it also reflects the views of the other members of that committee, George Washington, who signed it, and the remaining delegates, considering that it was unanimously approved without debate after a paragraph-by-paragraph review. As an official document, the Washington letter has the advantage of a formal process of enactment. Convention nor the various documents produced during the ratification period were subject to this process of deliberation and approval before they were issued.
Third, the Washington letter is less prone than other sources to problems of conscious or unconscious distortion by its authors. To begin with, it was designed for a nationwide audience, so the authors would have been unable to tailor it to the exigencies of the ratification process in particular states. Because the ratification process had not yet begun, they were faced with a "veil of ignorance" about the politics of ratification and would have found it somewhat more difficult to doctor their expressed interpretation of the Constitution in a play for political support.
Finally, the Washington letter has the virtues of its defects, those defects being its brevity and its historical obscurity. The letter was carefully considered at the Convention and then disseminated to the states in connection with ratification, but it never excited any discussion. The simplest explanation for the lack of discussion is that it simply repeated what everyone then -but not necessarily today -already understood. The letter's brevity is also a major virtue, given the time limitations on judges and also the risk that more voluminous documents will be consciously or unconsciously "mined" for material favoring a judge's position.
Thus, if we are to follow the strictures of Judge Easterbrook and Justice Scalia in our use of historical materials, the Washington letter has a virtually unique claim to our attention. It is not only deserving of attention in its own right but very useful in minimizing what Judge Easterbrook calls the process and error costs of utilizing other historical materials 107 because it provides a handy gauge of their reliability and typicality. We tum, then, to a consideration of the implications of the Washington letter for the debate over the New Federalism.
JV. THE WASIDNGTON LETTER AND THE TENETS OF THE NEW FEDERALISM
As we saw in Part IT, the New Federalism centers on three propositions: (1) the states retain a -possibly primary -sovereignty; (2) this sovereignty is reflected in the existence of presumptive limits on federal jurisdiction; and (3) the Framers viewed this separation of state and federal power as a guarantee of liberty. These tenets form the basis for the argument that the courts should inter- [Vol. 94:615 vene to preserve the "balance of federalism" the Framers designed. We will consider these three tenets in order.
A. The Question of Sovereignty
The original understanding of sovereignty is the kind of historical question that is most difficult for judges to analyze. The concept of sovereignty had great significance for the framing generation and has generated a corresponding amount of interest among historians.108 Unraveling the meaning of these historical records has proven quite difficult. The Framers' debate was driven by their immediate political interests, which gave them an incentive to distort whatever their true philosophical positions might have been. 1 09 Various senses of the word "sovereignty" were not carefully distinguished.110 As one historian puts it, the Framers were "politically multilingual," using a variety of political theories whenever those theories suited their purposes.nt
We usefully can delineate three views of the sovereignty issues: State Populism (Calhoun's theory): During Independence, the people of each state separately became sovereign. When they adopted the Constitution, they retained their separate political existences, but delegated some of their powers to the national government and some to the state govemments.l1 4 As the dispute in the Term Limits case illustrates, there is no consensus about which of these theories provides the best legal fit with the historic facts or which one was the dominant understanding of the framing period.us With respect to this issue, strictures about the dangers of generalist judges attempting to untangle a complex and ambiguous historical record seem especially forceful. The likelihood that busy judges will master the vast amount of historical material is not great. Given this large, complex historical record, a substantial risk exists that judges -or more realistically, their law clerks 116 -simply will look for friendly faces in the crowd, picking out the historical data that most clearly support their position. Hence, it is wise to follow Judge Easterbrook's advice and reduce process and error costs. 117 The Washington letter can provide great assistance in this respect because of its strong claim to reliability and typicality.11 8 The Washington letter sheds interesting, though not entirely unambiguous, light on this sovereignty issue. The third paragraph of the letter plainly contemplates some loss of sovereignty by the states and its transfer to the federal government: "It is obviously impracticable in the federal government of these states, to secure Article VII said the Constitution would go into effect when nine states ratified it, it "confirmed the pre-existing sovereignty of the People of each state by proclaiming that the Constitution would go into effect only between the ... states [that ratified it]." Id. at 1460. "Once the individual states ratified the Constitution, however, they transferred their sovereignty to the people of the nation." Id. all rights of independent sovereignty to each, and yet provide for the interest and safety of all: Individuals entering into society, must give up a share of liberty to preserve the rest." 11 9 Clearly, the states were seen as losing some "rights of independent sovereignty."12o Moreover, the drafters did not portray the Constitution as merely an agreement between states that retained their separate existence. The letter compares the Constitution with the social compact, which is an irrevocable creation of a unified society -short of circumstances justifying revolution. The implications of this analogy to the social compact later would be discussed in the Federalist Papers:
If individuals enter into a state of society, the laws of that society must be the supreme regulator of their conduct. If a number of political societies enter into a larger political society, the laws which the latter may enact, pursuant to the powers intrusted to it by its constitution, must necessarily be supreme over those societies and the individuals, of whom they are composed. It would otherwise be a mere treaty, dependent on the good faith of the parties, and not a government
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Hammering the point home, the fourth paragraph of the Washington letter speaks of the "consolidation of our Union."12 2 The second paragraph speaks similarly of perfecting "the general government of the Union," which seems to contemplate a degree of political unity, rather than a mere league between entities that retain their own sovereign identities.123
There is also support for the first theory, that of pure nationalism. The second paragraph speaks of the "friends of our country," as if "our country" were an existing entity rather than merely a concatenation of separate units. 124 The fourth paragraph says that the "consolidation of our Union" is "the greatest interest of every true American," which again implies that a union already exists and that Americans are in some sense already one people. 125 Similarly, the fifth paragraph expresses the hope that the Constitution will "promote the lasting welfare of that country so dear to us all," rather than saying "those countries so dear to each of us. "126 More to the point, the fourth paragraph warns that the consolidation of the Union involves "our prosperity, felicity, safety, perhaps our national existence." 127 The clear implication is that, in some sense, there is already a national existence capable of being at risk, which is to say that the United States under the Articles of Confederation was already a nation of sorts rather than a league. 1 28 On balance, the Washington letter seems clearly to endorse at least the transformational nationalism, if not the pure nationalism, theory of sovereignty. Thus, it provides important support for the views Justice Kennedy expressed when he broke ranks with the other New Federalists in the Term Limits case. He argued that the national government "owes its existence to the act of the whole people who created it" and stated that "the people of the United States . . . have a political identity as well, one independent of, though consistent with, their identity as citizens of the State of their residence." 129 Moreover, the Washington letter is inconsistent with Justice Thomas's view that the people of the individual states retain their separate sovereignty as "the only true source of power." 130 
B. Separate Spheres?
The New Federalists stress aspects of the historical record that emphasize the limited powers of the federal government and the powers over local matters retained by the state governments. It is difficult to assess the import of some of these sources, although the federal government undoubtedly was not expected to be omnipotent. As Michael McConnell points out, this particular New Feder- [Vol. 94:615 alist argument may "confuse the founders' expectations about how the nation would be governed under the Constitution with the founders' understanding of the meaning of the Constitution." 1 3 1
In any event, those taking a more expansive view of federal power also have identified support in the historical record for their position. One historian recently referred to the Convention as a "rally of nationalists." 132 Another eminent historian observed that the Antifederalists "had no doubt that it was precisely an absorption of all the states under one unified government that the Constitution intended, and they therefore offered this prospect of an inevitable consolidation as the strongest and most scientifically based objection to the new system that they could muster." 1 33 It is clear that the whole purpose of the Constitution was to strengthen the weak government the Articles of Confederation created; the question is how far down the road to centralized government the Framers intended to go.t34
The Washington letter's discussion of governmental powers has a strongly nationalistic bent. It emphasizes the imperative of "consolidation of our Union" to further the interests of prosperity and security. It thereby embraced the very term -"consolidation" -that represented the worst fears of the Antifederalists. It also portrays the goal of "fully and effectually vesting" key powers in the national government, in particular those relating to foreign affairs, taxation, and commerce. These powers are portrayed as too important to trust to any one body of men. Conspicuously, the letter 131. McConnell, supra note 34, at 1490. For example, McConnell addresses whether the founders expected agriculture to become an important industry: I agree ... that they did not. Hamilton, no advocate of "states' rights," wrote that "the supervision of agriculture and of other concerns of a similar nature ... which are proper to be provided for by local legislation, can never be desirable cares of a general jurisdiction." Does it follow that the Congress of 150 years later acted iUegitimately when it concluded that regulation of agriculture was a "necessary and proper" means for curing national economic depression? The framers and ratifiers of the Constitution established rules and standards for determining the scope of national authority; that those rules and standards produce different outcomes in later circumstances is neither surprising nor troubling .... [T]he founders' expectations about agriculture are interesting and important, but cannot take precedence over the constitutional standard. makes no mention of any specific areas being reserved out of federal jurisdiction.
It may be wor$ emphasizing that the Washington letter cited regulation of commerce as one of the key purposes of the Constitution, on par with national security. 135 Thus, the New Federalists are wrong to say that the commerce power "was given no place of particular prominence" and was "only one among nearly a score of other powers. " 136 Apart from the Commerce Clause, the federal government was given an impressive array of economic powers. These powers were far-reaching in their own right and rather conspicuously extend to areas of allegedly "local" concern such as agriculture and manufacturing. A perusal of Article !1 37 shows that the federal government had broad control over monetary policy and credit, via the bankruptcy power (as contrasted with the Contract Clause limitation on the states), the exclusive power to coin money, and the power to issue debt. The spending and taxing power gave the federal government the authority to encourage local industries through protective tariffs and to expend funds for vaguely defined purposes. 138 The patent power also clearly intruded on the manufacturing sector, as did the power to establish a national system of standards. This array of powers makes it dubious to define local production as a distinctively state preserve from which the federal government was debarred.
It is understandable that the Antifederalists were alarmed by this transfer of powers to Congress. To see how important those powers were, suppose that a proposal were made to give the Organization of American States (OAS) the following powers: complete control of foreign affairs within and outside the hemisphere; the power to tax and spend money on the common welfare of the hemisphere; exclusive power to issue currency; control of commerce 135 . See Alexander Hamilton's Conjectures About the New Constitution (Sept. 1787), in 1 THE DEBATE ON THE CoNSTITUTION, supra note 128, at 9 (listing circumstances that would weigh in favor of adoption of the new Constitution including "the good will of the commercial interest throughout the states which will give all its efforts to the establishment of a government capable of regulating protecting and extending the commerce of the Union"). among the Americas and with other continents; jurisdiction over all cases involving the OAS charter and even over cases involving citizens of more than one country -and then add the proviso that the OAS's rule will be the "supreme law of the hemisphere."
In one sense, this is a limited set of powers. In another sense, these powers are broad enough that it would be quite understandable if today's equivalents of the Antifederalists thought that almost everything of importance had been lost. Quite likely, the full sweep of these powers would not be realized for decades, but no one would doubt that the potential for a tremendous reallocation of power was present. This is not to say that the OAS's powers would be unlimited or that the OAS courts would or would not be justified in attempting to draw some limits in construing those powers. But the charter would represent a shift in power away from more localized governments and a shift of the most profound kind.
As Madison said, and as the Lopez Court recounted, it is true that the powers of the federal government are "few and defined. " 139 But the Antifederalists were right to demur from the conclusion that, as a present-day commentator puts it, "[t]his is not the stuff of which Leviathan is made." 14 o "Four score and seven years" after independence, after all, these powers proved quite sufficient to the task of crushing a rebellion by half the country, including some of the key original states, and in the process extirpating an institution fundamental to the economy and culture of those states. That action proved feasible, it bears noting, without whatever expansion of federal authority was to take place another seventy years later in the New Deal.
The Washington letter also contains another important clue about the scope of congressional power. Notice that the judicial power is described as "correspondent" with the great powers given Congress. 141 Reversing the equation, an examination of the judicial power can help illuminate the scope of congressional power. During the founding period, the general presumption was that a government's legislative and judicial power must be coterminous. 142 As Hamilton said in Federalist No. 80, " [i] f there are such things as political axioms, the propriety of the judicial power of a govern-ment being coextensive with its legislature may be ranked among the number." 143
Hamilton was speaking in terms of federal question jurisdiction, but the remainder of Article IIJ1 44 contains an important reminder for those who would narrowly define the sphere of federal authority and erect a protected bastion of exclusive state jurisdiction. Jurisdiction based on citizenship is a critical segment of Article III, and the result of diversity jurisdiction is that any dispute involving even one nonresident could be handed to the federal courts by Congress.145 At the time, it was far from clear that a federal court would have to follow state common law rulings -this was, after all, nearly a century and a half before the Erie doctrine was announced.146 Note that the state courts were to be displaced in a broad range of cases, not just commercial ones, and certainly not just cases involving the interstate trade in goods. In addition, the federal courts were given jurisdiction through the Admiralty Clause of the major mode of transportation, whether or not any particular litigation involved either citizens of different states or interstate commerce. Once again, the idea of protecting traditional areas of state concern from federal intrusion seems not to have been at the forefront. The focus was on the need to enhance federal power, not on the need to protect state jurisdiction, whether legislative or judicial.
An as "correspondent" with congressional power suggests strongly that · the courts have no greater power to invade the prerogatives of the states -or conversely put, that Congress has as much power to do so as the federal courts.tso Given the unchallenged rule that the federal courts do indeed have such power, congressional power to issue affirmative mandates to the states necessarily follows, via the coterminous power axiom.
C. Federalism as a Fundamental Value
What of the role of the states as independent guardians of liberty? Was this an important animating motive behind the drafting of the Constitution? Not if the Washington letter is any indication. It does speak at length about the need to respect the interests of various states so as to convince them to agree to a stronger Union. But the letter does not say a word about the importance of maintaining the states as a check on the federal government. 1St The only reference to the need to restrain the possible abuse of federal power is in the second paragraph. There the letter states that the commerce, tax, and war powers are too dangerous to entrust to any one body, so a "different organization" was needed.1s2 The solution was to divide those powers among more than one body -the House, the Senate, and the President -so as to prevent abuse. Thus, the letter does refer obliquely to the separation of powers as a safeguard against the abuse of federal power, but nowhere does it refer, even obliquely, to federalism as such a safeguard.
This omission should not be surprising, for the evidence cited by the New Federalists on this point stems exclusively from the ratification period, rather than the Convention or an earlier period. Much of the initial opposition to the Constitution was rooted in the fear that the National Government would be too powerful and eventually would eliminate the States as viable political entities. This concern was voiced repeatedly until proponents of the Constitution made assurances that a Bill of Rights, including a provision explicitly reserving powers in the States, would be among the first business of the new Congress. 157 Powell goes on to cite Samuel Adams and George Mason, both prominent opponents of the Constitution, on the dangers of national power. He then adds that "Antifederalists raised these concerns in almost every state ratifying convention." 158 Then, the story continues:
So strong was the concern that the proposed Constitution was seriously defective without a specific bill of rights, including a provision reserving powers to the States, that in order to secure the votes for ratification, the Federalists eventually conceded that such provisions were necessary. It was thus generally agreed that consideration of a bill of rights would be among the first business of the new Congress. Accordingly, the 10 Amendments that we know as the Bill of Rights were proposed and adopted early in the first session of the First Congress. 159 [Vol. 94:615 This is certainly not an unconventional view of the origins of the Bill of Rights, but it suffers from two weaknesses. The first objection is formalist. To paraphrase Judge Easterbrook, what matters is not the intention of the Framers of the Tenth Amendment to protect the states but the language they enacted. That language is only a truism that adds nothing of substance to the Constitution.16o The second objection is historical. The adoption of the Bill of Rights actually was not compelled as a part of a deal integral to the inauguration of the new government .. In fact, after ratification, interest quickly waned in adopting a Bill of Rights, and Madison had great difficulty in even getting the matter on the House fioor.161 Notably, both former Federalists and Antifederalists opposed consideration of a Bill of Rights in the first Congress. Antifederalist interest in a Bill of Rights seems, in many cases, to have been primarily a ploy to derail ratification.t62
On balance, whatever verbal assurances that the Federalists felt called upon to offer on occasion during the ratification debates, these assurances provide little ground to infer a change in the general understanding of the meaning of the document between the time it was proposed and the time it was ratified. No doubt the Constitution was adopted against a background of deep attachment to the states, but the document gives little sign of constitutionalizing states' rights as a fundamental value. Nor did the Tenth Amendment work any substantive change in federal power. As formalists like Justice Scalia and Judge Easterbrook have reminded us, it is important not to confuse the general views and desires of those who create laws \vith the content of what they have actually enacted. 1 6 3 V. CoNCLUSION This essay has been concerned with the core of "original intent": the general understanding of the meaning of the text at the time of enactment. I find it somewhat unrealistic to posit a single original understanding. For example, Madison took a notoriously short time to discover that his understanding of the text was rather differ-160. The Tenth Amendment is probably best understood as a counter to the Antifederalist argument that because the new government would be sovereign and because sovereignty is inherently unlimited, all of the powers of government were necessarily possessed by the federal government.
161 ent from that of his fellow delegates Hamilton and Washington. 164 It might be more accurate, therefore, to speak of the range of original understandings that the text was capable of supporting in its historical context. Most constitutional scholars would disagree with the assertion that original intent, defined in these terms, is the beginning and end of constitutional interpretation, but few would reject its relevance. Extracting some understanding of the original intent from a large and confusing historical record is a tricky job even for professional historians specializing in the period. This task is all the more difficult for judges and constitutional lawyers. One purpose of this essay is to suggest a more self-conscious selection of sources that is keyed to our normative theory of constitutional interpretation. If our normative theory requires us to determine the general understanding of the text, we are particularly in need of reliable evidence of widely shared understandings, as opposed to the viewpoints of a few individuals at a particular time. We also need to distinguish between meanings that are directly attributable to the text and ideas reflecting background assumptions and values that may or may not have been incorporated in the text and to do so carefully. Unfortunately, reliability is also a problem in terms of ascertaining the content of the key debates of the framing period.
The essay puts forward, as a candidate for particular attention in reconstructing the original understanding, the cover letter from the Constitutional Convention, which was signed by George Washington on behalf of the Convention and accompanied the transmittal of the Constitution to the Continental Congress and to the states.
Using the Washington letter for guidance, we can gauge the extent to which the text of the Constitution was intended to reinforce the national government as opposed to embracing the states. This question is obviously a matter of degree. The Framers clearly did not envision an omnipotent federal government, on the one hand, but they did mean to strengthen it greatly. The New Federalists have argued that the states were meant to retain sovereign regulatory authority and that the preservation of this authority was central to the constitutional design for protecting liberty. The Washington letter does contemplate the continued independent existence of the states and suggests that their interests will be 164. For a recent discussion of the Framers' traumatic discovery that they were deeply divided about how to implement the powers of the new government, see JAMES RoGER SHARP, AMERICAN served best by adoption of the Constitution. But it treats the states more as a fact of life than as essential safeguards of liberty and rejects the idea that they will retain their independent sovereignty after ratification. Thus, to the extent that the philosophy embraced by the New Federalists such as Justices O'Connor and Thomas claims to flow from the original understanding of the Framers, it has a shaky foundation.t6s 165 . Of course, the results in particular cases such as Lopez may be valid, even if the theory invoked to support them has a weak foundation. For most of us, the correctness of these decisions cannot be decided solely on the basis of original intent. In considering the ultimate constitutional questions presented by these cases, it is well to remember the teaching of Justice Holmes that the Framers "called into life a being the development of which could not have been foreseen completely by the most gifted of its begetters." "It was enough for them," Holmes went on to say, "to realize or to hope that they had created an organism; it has taken a century and has cost their successors much sweat and blood to prove that they created a nation." So, he concluded, questions of national power must be considered in the light of our whole history, not merely on the basis of original intent. In Convention, September 17, 1787.
Sir, We have now the honor to submit to the consideration of the United States in Congress assembled, that Constitution which has appeared to us the most adviseable.
The friends of our country have long seen and desired, that the power of making war, peace, and treaties, that of levying money and regulating commerce, and the correspondent executive and judicial authorities should be fully and effectually vested in the general government of the Union: But the impropriety of delegating such extensive trust to one body of men is evident -Hence results the necessity of a different organization.
It is obviously impracticable in the federal government of these states, to secure all rights of independent sovereignty to each, and yet provide for the interest and safety of all: Individuals entering into society, must give up a share of liberty to preserve the rest. The magnitude of the sacrifice must depend as well on situation and circumstance, as on the object to be obtained. It is at all times difficult to draw with precision the line between those rights which must be surrendered, and those which may be reserved; and on the present occasion this difficulty was increased by a difference among the several states as to their situation, extent, habits, and particular interests.
In all our deliberations on this subject we kept steadily in our view, that which appears to us the greatest interest of every true American, the consolidation of our Union, in which is involved our prosperity, felicity, safety, perhaps our national existence. This important consideration, seriously and deeply impressed on our minds, led each state in the Convention to be less rigid on points of inferior magnitude, than might have been otherwise expected; and thus the Constitution, which we now present, is the result of a spirit of amity, and of that mutual deference and concession which the peculiarity of our political situation rendered indispensible.
That it will meet the full and entire approbation of every state is not perhaps to be expected; but each will doubtless consider, that had her interest been alone consulted, the consequences might have been particularly disagreeable or injurious to others; that it is liable to as few exceptions as could reasonably have been expected, we hope and believe; that it may promote the lasting welfare of that country so dear to us all, and secure her freedom and happiness, is our most ardent wish.
With great respect, We have the honor to be, Sir, Your Excellency's most obedient and humble servants,
GEORGE WASHINGTON, President
By unanimous Order of the Convention.
His Excellency the PRESIDENT OF CoNGRESS.
